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(A) All applicable records identified 
pursuant paragraph (e)(1)(ix) of this 
section; 

(B) In addition, all CAFOs subject to 
40 CFR part 412 must comply with 
record keeping requirements as speci-
fied in § 412.37(b) and (c) and § 412.47(b) 
and (c). 

(ii) A copy of the CAFO’s site-specific 
nutrient management plan must be 
maintained on site and made available 
to the Director upon request. 

(3) Requirements relating to transfer of 
manure or process wastewater to other 
persons. Prior to transferring manure, 
litter or process wastewater to other 
persons, Large CAFOs must provide the 
recipient of the manure, litter or proc-
ess wastewater with the most current 
nutrient analysis. The analysis pro-
vided must be consistent with the re-
quirements of 40 CFR part 412. Large 
CAFOs must retain for five years 
records of the date, recipient name and 
address, and approximate amount of 
manure, litter or process wastewater 
transferred to another person. 

(4) Annual reporting requirements for 
CAFOs. The permittee must submit an 
annual report to the Director. The an-
nual report must include: 

(i) The number and type of animals, 
whether in open confinement or housed 
under roof (beef cattle, broilers, layers, 
swine weighing 55 pounds or more, 
swine weighing less than 55 pounds, 
mature dairy cows, dairy heifers, veal 
calves, sheep and lambs, horses, ducks, 
turkeys, other); 

(ii) Estimated amount of total ma-
nure, litter and process wastewater 
generated by the CAFO in the previous 
12 months (tons/gallons); 

(iii) Estimated amount of total ma-
nure, litter and process wastewater 
transferred to other person by the 
CAFO in the previous 12 months (tons/ 
gallons); 

(iv) Total number of acres for land 
application covered by the nutrient 
management plan developed in accord-
ance with paragraph (e)(1) of this sec-
tion; 

(v) Total number of acres under con-
trol of the CAFO that were used for 
land application of manure, litter and 
process wastewater in the previous 12 
months; 

(vi) Summary of all manure, litter 
and process wastewater discharges 
from the production area that have oc-
curred in the previous 12 months, in-
cluding date, time, and approximate 
volume; and 

(vii) A statement indicating whether 
the current version of the CAFO’s nu-
trient management plan was developed 
or approved by a certified nutrient 
management planner. 

[48 FR 14153, Apr. 1, 1983, as amended at 49 
FR 38049, Sept. 26, 1984; 50 FR 4514, Jan. 31, 
1985; 55 FR 48073, Nov. 16, 1990; 57 FR 60448, 
Dec. 18, 1992; 68 FR 7268, Feb. 12, 2003] 

§ 122.43 Establishing permit conditions 
(applicable to State programs, see 
§ 123.25). 

(a) In addition to conditions required 
in all permits (§§ 122.41 and 122.42), the 
Director shall establish conditions, as 
required on a case-by-case basis, to 
provide for and assure compliance with 
all applicable requirements of CWA and 
regulations. These shall include condi-
tions under §§ 122.46 (duration of per-
mits), 122.47(a) (schedules of compli-
ance), 122.48 (monitoring), and for EPA 
permits only 122.47(b) (alternates 
schedule of compliance) and 122.49 (con-
siderations under Federal law). 

(b)(1) For a State issued permit, an 
applicable requirement is a State stat-
utory or regulatory requirement which 
takes effect prior to final administra-
tive disposition of a permit. For a per-
mit issued by EPA, an applicable re-
quirement is a statutory or regulatory 
requirement (including any interim 
final regulation) which takes effect 
prior to the issuance of the permit. 
Section 124.14 (reopening of comment 
period) provides a means for reopening 
EPA permit proceedings at the discre-
tion of the Director where new require-
ments become effective during the per-
mitting process and are of sufficient 
magnitude to make additional pro-
ceedings desirable. For State and EPA 
administered programs, an applicable 
requirement is also any requirement 
which takes effect prior to the modi-
fication or revocation and reissuance of 
a permit, to the extent allowed in 
§ 122.62. 

(2) New or reissued permits, and to 
the extent allowed under § 122.62 modi-
fied or revoked and reissued permits, 

VerDate Aug<04>2004 00:15 Aug 13, 2004 Jkt 203159 PO 00000 Frm 00215 Fmt 8010 Sfmt 8010 Y:\SGML\203159T.XXX 203159T



216 

40 CFR Ch. I (7–1–04 Edition) § 122.44 

shall incorporate each of the applicable 
requirements referenced in §§ 122.44 and 
122.45. 

(c) Incorporation. All permit condi-
tions shall be incorporated either ex-
pressly or by reference. If incorporated 
by reference, a specific citation to the 
applicable regulations or requirements 
must be given in the permit. 

[48 FR 14153, Apr. 1, 1983, as amended at 65 
FR 30908, May 15, 2000] 

§ 122.44 Establishing limitations, 
standards, and other permit condi-
tions (applicable to State NPDES 
programs, see § 123.25). 

In addition to the conditions estab-
lished under § 122.43(a), each NPDES 
permit shall include conditions meet-
ing the following requirements when 
applicable. 

(a)(1) Technology-based effluent limita-
tions and standards based on: effluent 
limitations and standards promulgated 
under section 301 of the CWA, or new 
source performance standards promul-
gated under section 306 of CWA, on 
case-by-case effluent limitations deter-
mined under section 402(a)(1) of CWA, 
or a combination of the three, in ac-
cordance with § 125.3 of this chapter. 
For new sources or new dischargers, 
these technology based limitations and 
standards are subject to the provisions 
of § 122.29(d) (protection period). 

(2) Monitoring waivers for certain 
guideline-listed pollutants. 

(i) The Director may authorize a dis-
charger subject to technology-based ef-
fluent limitations guidelines and 
standards in an NPDES permit to fore-
go sampling of a pollutant found at 40 
CFR Subchapter N of this chapter if 
the discharger has demonstrated 
through sampling and other technical 
factors that the pollutant is not 
present in the discharge or is present 
only at background levels from intake 
water and without any increase in the 
pollutant due to activities of the dis-
charger. 

(ii) This waiver is good only for the 
term of the permit and is not available 
during the term of the first permit 
issued to a discharger. 

(iii) Any request for this waiver must 
be submitted when applying for a re-
issued permit or modification of a re-
issued permit. The request must dem-

onstrate through sampling or other 
technical information, including infor-
mation generated during an earlier per-
mit term that the pollutant is not 
present in the discharge or is present 
only at background levels from intake 
water and without any increase in the 
pollutant due to activities of the dis-
charger. 

(iv) Any grant of the monitoring 
waiver must be included in the permit 
as an express permit condition and the 
reasons supporting the grant must be 
documented in the permit’s fact sheet 
or statement of basis. 

(v) This provision does not supersede 
certification processes and require-
ments already established in existing 
effluent limitations guidelines and 
standards. 

(b)(1) Other effluent limitations and 
standards under sections 301, 302, 303, 
307, 318 and 405 of CWA. If any applica-
ble toxic effluent standard or prohibi-
tion (including any schedule of compli-
ance specified in such effluent standard 
or prohibition) is promulgated under 
section 307(a) of CWA for a toxic pollut-
ant and that standard or prohibition is 
more stringent than any limitation on 
the pollutant in the permit, the Direc-
tor shall institute proceedings under 
these regulations to modify or revoke 
and reissue the permit to conform to 
the toxic effluent standard or prohibi-
tion. See also § 122.41(a). 

(2) Standards for sewage sludge use or 
disposal under section 405(d) of the CWA 
unless those standards have been in-
cluded in a permit issued under the ap-
propriate provisions of subtitle C of the 
Solid Waste Disposal Act, Part C of 
Safe Drinking Water Act, the Marine 
Protection, Research, and Sanctuaries 
Act of 1972, or the Clean Air Act, or 
under State permit programs approved 
by the Administrator. When there are 
no applicable standards for sewage 
sludge use or disposal, the permit may 
include requirements developed on a 
case-by-case basis to protect public 
health and the environment from any 
adverse effects which may occur from 
toxic pollutants in sewage sludge. If 
any applicable standard for sewage 
sludge use or disposal is promulgated 
under section 405(d) of the CWA and 
that standard is more stringent than 
any limitation on the pollutant or 
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